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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the foliowing way
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Revision application to Government of India:
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Reverue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respact of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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“¢ase of any loss of goods where the loss occur in transit from a factory o a warehouse or to
ory or from one warehouse to another during the course of processing of the goods in a
“4r in storage whether in a factory or in a warehouse.
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(A) In case of rebate of duty of excise on goods exportzd to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. :
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The above application shall be made in duplicate in-‘Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ﬁﬁcﬁanaﬁa%wuaﬁﬂaﬂwwmmmmwmmzoo/—mwaﬁmaﬁ?
St <eTEREH T @R | SRl & a1 1000/~ B BRI YA B S |

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
. 2"floor, BahumaliBhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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1994)

Fedd seure Yoo IR JaER & i, nfaer 2T "ehced Y AT (Duty Demanded)-
(i) (Section) @8 11D & agd faeiRe Uiy,

. (i) o e Qade e & iy,

(iiy =de wRe Pt & PEF6d Twd o T,

o g g R e A e o e A e 3, e <R e o R 9d o @R R

EIE

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the_ pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(cxviii) amount determined under Section 11 D;
(cxix) amount of erroneous Cenvat Credit taken;
(cxx) amount payable under Rule 6 of the Cenvat Credit Rules.
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"10% o'ﬂ;_tfie duty demanded where duty or duty and penalty are in dispute, or penalty, where

\ In” iew of above, an appeal against this order shall lie before the Tribunal on payment of
?)I;'a]b e is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Krimal Infrastructure,
Indraprasth Nagar 8, Opposite Dantiwada Colony, Deesa, Banaskantha —
385 535 (hereinafter referred to as the appellant) against Order in Original
No. PLN-AC-STX-05/2020-21 dated 05.02.2021 [hereinafter referred to as
“impugned order’] passed by the Assistant Commissioner, CGST, Division:
Palanpur, Commissionerate: Gandhinagar [hereinafter referred to as

“adjudicating authority’).

2 Briefly stated, the facts of the case is that the appellant were holding
Service Tax Registration No. BFZPP0839KSD001 and engaged in providing
taxable services under the category of Work Contract Services. During the
course of the audit of the records of the appellant, for the period from April,
2013 to June, 2017, conducted by the officers of CGST Audit, Ahmedabad
the appellant informed that they had received sub-contract 6f work from
M/s. Amit N. Shah (hereinafter referred to as M/s. ANS) for construction of
Model School and Staff quarters in Banaskantha district. The appellant
submitted the sub-contract agreements dated 01.10.2016 and 11.01.2017
with M/s. Amit N. Shah, as well as copies of invoices issued by them on
completion of the work. It was observed that the appellant had under sub-
contract provided works contract service by way of construction of model
school and staff quarters in respect of the work allotted by Gujarat Council
of Elementary Education, Sarva Siksha Abhiyan (SSA) Gujarat. As per
conditions of the sub-contract agreement, M/s. ANS would deduct : (a)
Works Contract tax at the rates specified in Gujarat Sales Tax Act, (b)
Income Tax and (¢) Service Tax as per applicable rules. However, it
appeared from the invoices issued by the appellant that M/s. ANS had only
deduced Works Contract Tax as per Gujarat Sales Tax Act and Income Tax.
Since M/s. ANS had not deducted service tax, the appellant was liable for
payment of service tax on the amount received from the principal contractor.
The service tax has been calculated and mentioned by the appellant in the

ices issued by them.
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9.1 Further, the appellant submitted copy of Letter No. 220/2015-16 dated
02.05.2015 issued by the Agricultural Produce Market Committee (APMO),
Deesa, for acceptance of the Tender for construction of APMC Gate. The
appellant also submitted copy of the Agreement dated 13.05.2015 with
APMC, Deesa for construction of the APMC Gate.

2.2 It appeared that the work allotted to the appellant by Gujarat Counéﬂ'
of Elementary Education, Sarva Siksha Abhiyan (SSA) Gujarat as well as
by APMC, Deesa is taxable in view of Notification No. 06/2015-ST dated
01.08.2015, as the agreements have been entered into after 01.04.2015.

93 Tt was also noticed in the course of the audit that during the 1. Y.2016-
17, there was a difference of Rs.14,76,506/- in the income shown in théir
Profit and Loss Account and that shown in the Form 26AS. The appellant
could not explain the difference and neither did they submit the documents

called for by the audit officers.

3. The appellant was issued a SCN bearing No. 72/2019-20 dated
03.07.2019 from F.No. VI/1(b)-276/Krimal/IA/17-18/AP-61 wherein it was
proposed to
» Recover service tax amounting to Rs.26,64,867/- under the proviso to
Qection 73 (1) of the Finance Act, 1994;
» Charge and recover Interest under Section 75 of the Finance Act,
1994;
» Impose penalty under Section 78 of the Finance Act, 1994;

4. The said SCN was adjudicated vide the impugned order wherein the
demand was confirmed along with interest. Penalty of Rs.26,64,867/- was

imposed under Section 78 of the Finance Act, 1994.

5. Being aggrieved with the impugned order, the appellant has filed the

nt appeal on the following grounds:
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ii)
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iv)

v)
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The impugned order has been passed in violation of the principles
of natural justice. Due to pandemic they could not file any defense
reply nor appeared for personal hearing. In the time of pandemic,
there was no need to adjudicate the SCN dated 01.05.2019 without
waiting for defense reply or hearing them virtually or in person. If
the department was in a hurry to adjudicate the SCN, then why
did they wait for 16 months after issuance of SCN. This shows that
the officers themselves were not coming to their offices due to the
pandemic. When the department officers started working normally
the SCN was adjudicated without bothering about the situation
and condition in which the general public was put to.

The impugned order passed in violation of the principles of natural
justice be set aside. They rely upon the judgment in the case of
Shashank Bhalchandra — 2003 (151) ELT 0486 (Bom.). They also
rely upon the Supplementary Instructions, Part I of Part II of
Chapter 13. Reliance is also placed upon the decision in the case of
Afloat Textiles (P) Limited — 2007 (25) ELT 0198 (T).

They had provided Works Contract Service under sub-contract to
M/s. ANS, the main contractor. The services provided by the main
contractor are specifically exempted vide Notification No.25/2012-
QT dated 20.06.2012. Further, the services provided by the sub-
contractor providing works contract service are also exempted vide
Serial Number 29 (h) of Notification No.25/2012-ST dated
20.06.2012.

They had also provided services to Agriculture by way of
construction of APM gate. The said service 1s exempted vide Serial
Number 12 of Notification No.25/201é-ST dated 20.06.2012. The
activity of construction of APM gate i1s meant predominantly for
use other than for commerce or any other business or profession.
The demand is time barred as they were regularly filing ST-3
returns and were showing the taxable value as well as paying
service tax. The department has gathered all documentary
evidences from them and all the figul;es have been taken from the

record provided by them. It was for the department to conduct
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vii)

viii)

ix)
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audit within the normal period of limitation instead of audit for

several years together. There being no intention to evade payment

of service tax, which is neither alleged in the SCN or in the
impugned order, the demand for extended period beyond 18 months
is time barred and cannot be demanded.

There is no allegation that they have collected service tax from the
service recipient and not deposited with the Government
exchequer. It is a proven and admitted fact that M/s. ANS has not
paid service tax to them and now if they are asked to pay service
tax, it would be a very heavy burden on them as it is not a small
amount.

It is coming on record that they have not been paid service tax by
the service recipient. The department believes that they have
collected service tax which is included in the amount received by
them from the service recipient. Thus, the value ought to be
considered as cum-tax value. It is a trite of law that tax is not be
paid on tax, therefore, the tax amount is required to be deducted
from the value on which the department has worked out service tax
and the demand re-worked.

They rely upon the decision in the case of MGF Event Management
— 9020 (37) GSTL 338 (Tri.-Del.); Balaji Manpower Services — 2019
(31) GSTL 418 (P&H); BCCI Vs. Commissioner — 2019 (21) GSTL
J83 (Tri.-Mum.)

They have not committed any positive act to suppress information
from the department with intent to evade payment of service tax.
They rely upon the decision in the case of Anand Nishikawa Co.
Ltd. vs. Commissioner of Central Excise, Meerut — 2005 (188) ELT
149 (SC); Padmini Products Limited Vs. CCE — 1989 (43) ELT 195
(SC); Chemphar Drugs & Liniments — 1989 (40) ELT 276 (S0
Gopal Zarda Udyog Vs. CCE- 2005 (188) ELT 251 (SO).

Interest is proposed to be recovered under Section 75 of the Finance
Act, 1994. In light of the submissions to the effect that they are not
liable to pay service tax, no interest can be demanded under the

provisions of the Act. They were under a bona fide belief that the



F No.GAPPL/COM/STP/2581/2021

transactions in question were not liable to service tax and if at all
tax was payable, it was for the main contractor to pay as per the
contract agreement.

xi) For imposing penalty there should be an intention to evade
payment of tax or there should be suppression or concealment.
They had no intention to evade payment of service tax and
therefore, no penalty is imposable. They rely upon the decision in
the case of Hindustan Steel Ltd. Vs. State of Orissa — AIR 1970
(SC) 253 and Kellner Pharmaceuticals Ltd. Vs. CCE — 1985 (20)
ELT 80. '

xii) The issue involves interpretation of complex legal provisions.
Therefore, imposition of penalty is not warranted in the present
case. It is a settled law that penalty cannot be imposed if the issue
involves interpretation of provisions. It is well settled law that if
tax has not been collected and/or paid under bona fide belief, then
penalty cannot be imposed.

xii) The department did not conduct audit within the normal period of
limitation. If the department had detected the tax liability within
the normal period of limitation, they would not have been liable for
penalty under Section 78. For the fault of the department, they
cannot be burdened with equivalent penalty under Section 78.

xiv) The present proceedings are illegal. The demand has been proposed
and confirmed under the provisions of the erstwhile Finance Act,
1994 which have been omitted w.e.f. 01.07.2017. The General
Clauses Act, 1897 saves the right accrued under the old legislation
and gives legislature the power to initiate proceedings in respect of
liability incurred under the old statute. However, in the case of
Rayala Corporation Vs. Directorate of Enforcement — 1969 (2) SCC
412 it was held that Section 6 of the General Clauses Act cannot
apply to omissions. Therefore, no proceeding can be initiated and
no liability can be fastened in respect of any alleged violation of the

omitted provisions.

v) The Honble Gujarat High Court is seized with several Special Civil
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audit after 01.07.2017 and the Hon’ble Court has vide interim order
stayed conducting of audit by the department. Therefore, the

present proceedings be kept in abeyance.

6. Personal Hearing in the case was held on 05.05.2022 through virtual
mode. Ms. Snehal B. Mehta, Chartered Avccountant, appeared on behalf of
the appellant for the hearing. She reiterated the submissions made in
appeal memorandum. She further stated that she would make written

submissions for the issues argued during the hearing.

7 In the additional written submissions filed on 07.05.2022, it was

. contended, inter-alia, that : :

» The construction of model school and staff quarters is exempt from
service tax vide Sr. No. 12A(b) of Notification No. 25/2012-ST dated
20.06.2012.

> As per Sr. No. 29(h) of Notification No. 25/2012-ST dated 20.06.2012,
where the works contract services provided by main contractor are
exempt, then exemption is also applicable to sub-contractor.

» The service provided to APMC arev for use other than for commerce,
industry or any other business or profession. Hence, as per Sr. No.12A
(a) of Notification No. 25/2012-ST dated 20.06.2012, service tax 1s
exempt on services provided to APMC.

. % The demand cannot be raised for difference between income as per
96AS and Profit and Loss Account. Under 26AS, TDS is deducted
when amount is received againstv any particular invoice, whereas
servicé tax is paid when invoice is issued. So there is a possibility that
TDS deducted may be on invoices of previous years for which amount
is received in current financial year.

» When litigation has been started due to interpretation of law, it
cannot be concluded that the assessee had bad intention to evade
payment of tax. They were under the bona fide belief that works

contract are exempt from service tax vide Notification No. 25/2012-ST

"’ dated 20.06.2012. Hence, penalty cannot be imposed under Section 78
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assuming that they had suppressed facts with intent to evade

payment of service tax.

8. I have gone through the facts of the case, submissions made in the
Appeal Memorandum, additional written submissions and the submissions
made at the time of personal hearing and material available on records. The
dispute involved in the present appeal relates to non payment of service tax
-n the works contract service provided for construction of model school and

staff quarters to the main contractor M/s. ANS and construction of APMC

gate.

9.  Having gone through the case records and the impugned order, I find
that the appellant had not filed their defense submission before the
adjudicating authority. Further, they did not attend the personal hearing
granted to them on different dates. The appellant have in the appeal
memorandum contended that the impugned order was passed in violation
of natural justice. They could not file their defense reply nor attend the

personal hearing on account of the prevailing pandemic.

9.1 I find that it has been recorded at Para 8 of the impugned order that
the appellant received the SCN on 13.07.2019. The COVID-19 pandemic
started around February, 2020. Therefore, even before the onset of the
pandemic, the appellant had ample time to file their defense reply which
they failed to do so. I further find that the opportunity of personal hearing
was granted on two different dates in the month of February, 2020 and
subsequently on two different dates in the months of January and February,
2021. However, the appellant did not avail of the opportunity and did not
attend the personal hearing granted to them. As the appellant was granted
ample time to file their defense reply and were also given the opportunity
of personal hearing on four different dates, I find that there is no merit in

the contention of the appellant that there was a violation of the principles

P e ~of natural justice.
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9.2 In terms of the proviso ‘to Section 33A (2) of the Central Excise Act,
1944, no adjournment shall be granted Jmore than three times. I find that
this requirement of law stands complied with by the adjudicating authority
inasmuch as the appellant were called for a personal hearing on four
different datesi.e. the appellant was granted three adjournments. However,
considering the fact that the period during which the opportunity of
personal hearing was granted is the time when the pandemic started and
was prevailing for quite some time, I am of the considered view that in the
interest of the principles of natural justice, the appellant be granted another
opportunity to file their defense reply and also the opportunity of personal
hearing. Therefore, I am of the view that the matter is required to be

remanded back for denovo adjudication.

10. In view of the above, the impugned order is set aside and the matter
remanded back to the adjudicating authority for adjudication afresh. The
.appellant is directed to submit their written submission to the adjudicating
authority within 15 days of the receipt of this order. The appellant should
also attend the personal hearing as and when fixed by the adjudicating
authority. Accordingly, the impugned order is set aside and the appeal of

the appellant is allowed by way of remand.

11.  3dTeTehdl GaRT Gof &Y 378 371Ul T fAYERT 3TN aiieh § forar Srarg |

The appeal filed by the appellant stands disposed of in above terms.

»

— Rty aett
Akhilesh Kumar ) :

Commissioner (Appeals)

Attested: Date: .05.2022.

vd §a

(N.Suryanarayanan. lyer)
Superintendent(Appeals),
CGST, Ahmedabad.

BY RPAD / SPEED POST
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To

M/s. Krimal Infrastructure, Appellant
Indraprasth Nagar 8,

Opposite Dantiwada Colony,

Deesa, Banaskantha — 385 535

The Assistant Commissioner, Respondent
CGST & Central Excise,

Division : Palanpur,

Commissionerate : Gandhinagar

Copy to:
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Gandhinagar..
3. The Assistant Commissioner (HQ System), CGST, Gandhinagar.
(for uploading the OIA)
. Guard File.
5. P-A File:




